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ABRIDGED VERSION

MEANING OFCONSTITUTION
he term constitution is derived from a Latin term 'constitutiones
principis which denotes an important law, usualy the one
proclaimed by the Roman Emperor. It has also been defined by
Black'sLaw Dictionary as:

'The fundamental and organic law of a nation or state that establishes
the ingtitutions and apparatus of government, defines the scope of
governmental sovereign powers and guarantees individual civil rights
andcivil liberties'.

It is clear from this definition that institutions, organs, agencies and even
officials of government owe their existence to the constitution and are
bound to exercise the powers of such officesin line with and within limits
of the constitution. While it may not be immediately clear from this
definition, the state itself owes its existence to the constitution. The
Constitution is supreme and isthe organic law in every country in whichit
ispresent.

TYPESOFCONSTITUTION

A Constitutioniseither written or unwritten. A constitution iswritten when
it is compiled into a single document. An example is the United States
Congtitution. It isalso referred to as a codified constitution. An unwritten
constitutionisonewhichisnot compiledinto asingledocument. Thisdoes
not mean that there are no written laws, it only meansthat thereisno single
document which can bereferred to asthat country'sconstitution.

FUNCTIONSOFTHE CONSTITUTION

1 It constitutesthepeopleintoa State.
Abbe Sieyesreferred to the peopleasthe 'constituent power' and
the government created as the 'constituted power'. It is the
avowed will that spursthe entire stateto rise against any attempt
by any part of the stateto break away unlawfully.

2. It constitutes or creates powers, institutionsand Principles
of Gover nment.
The Nigerian Constitution creates and delineates the full ambit
of executive, legisative and judicial powersin its sections 4, 5
and 6. Itisinthisregard that thedoctrine of separation of powers
becomes a pivotal and indeed a most crucial ingredient of
constitutional or democratic governance.

3. TheConstitution guaranteesthefreedom of theCitizens
Thisisusually doneby theprovision of aBill of Rights. Chapter
1V of the 1999 Nigerian Constitution guaranteesthe freedom of
citizensastheir rightsareclearly stated out in Sections 33-45.

4. The Constitution Declares the Ideals and Fundamental
Objectivesof aNation and AffirmsitsDuty tothe People
The preamble of a country's constitution is usually utilized for
this purpose. Indeed out of the 160 odd Written Constitutionsin
the world, only 41 do not have a perambulatory affirmation.
Such aspirations can aso be found in Chapter Il of the 1999
Nigerian Constitution, which contains the Fundamental
Objectivesand Directive Principlesof StatePolicy.

5 The Constitution also ensures Social Justicefor Sectionsor
peoplein thePolity whohavePeculiarities
This seeks to address ethnic, racial or even sexual peculiarities
and prevent undue disadvantage over them. Section 14(3) and
(4) of the 1999 Constitution provide for the implementation of
theFederal Character Principle.

CONSTITUTIONALISM,GOVERNANCEAND DEVELOPMENT
Constitutionalism in its simplest form means the application of the
Constitution in governance. It also means government according to the
Constitution. It subjectsthe official swho exercise governmental powersto
the limitations of a higher law. It is said therefore that, constitutional
government isinstitutional government.

This is however not the case in Africa as the likes of Robert Mugabe
(Zimbabwe), Mobutu Sese Seko (Zaire), Kamuzu Banda(Malawi), Jomo
Kenyatta and Daniel Arap Moi (Kenya) and Idi-Amin (Uganda) have
shown.

THE ROLE OF THE COURTS IN CONSTITUTIONAL
IMPLEMENTATION

The beginning and end of constitutional observance in government or
constitutionalismisthe existence of anindependent judiciary whichwould
stand completely firmly and without any clog of any kind to balance power
and itsexercise between the armlesscitizen and the state machinery on one
hand and between the powersthat bethemsel veson the other hand.

(A) LIBERTY-THERIGHT TOBAIL

The right to liberty is an inalienable right and every human endeavor
through the ages is a product of that freedom to freely move, socialize,
integrate and interact with fellow humans. No society in which theright of
theindividual to liberty has been denied or curtailed or abolished islikely
tothrive. Sec 35(1) of the Nigerian 1999 Constitution providesfor theright
topersona liberty.

The Learned Writers of the “Halbury's Laws of England”, 4th Edition
emphatically stated theeffect of bail at page 112 paragraph 166 thus;

“Theeffect of granting bail isnot to set the defendant free, but, torelease
him from the custody of the law and to entrust him to custody of his
sureties, who are bound to produce him to appear at his trial at a
specifiedtimeand place”.

In the celebrated case of Abiola v Federal Republic of Nigeria (1995) 1
NWLR (PT 370) 155 @ 177, the Court of Appea while endorsing the
validity of anoral applicationfor bail held:

'"Having regard to the provisions of Sec 118 and 123 of the C.PA, | am
more inclined to agree with Chief Ajayi SAN that Sec 118 of the CPA
which isthecorrect law applicablein thiscase made no provision for the
type of procedure to follow in making an application for bail,
consequently the issue of distinction between subsections (2) and (3)
doesnot arise. Itisalso myviewthat thelearnedtrial judgewaswrongin
hisconclusion that the application for bail must bein writing supported
by affidavit evidence. | agree with Chief Ajayi that the trial court can
treat theoral application made beforeit by the appellant on thematerials
placed beforeit, sincetheappellant wasdirectly arraigned beforeit'

Despitetheclear position of thelaw as stated above, somejudgesand even
Magistrates still insist on formal applications for bail before such an
application can be entertained. Thisugly development rearsits head where
the accused person is brought before the court when the Police had not
concluded their investigations or even in some instances when they have
not commenced any!

Even where the bail is granted, the conditions are often so onerous as to
amount to adenial of bail itself. Instances abound where individua s have
been ordered to produce first class Obas, serving Ministers or Permanent
Secretaries who must own landed propertiesin choice areas of the FCT as
sureties.
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ROLE OF THE JUDICIARY IN THE INTERPRETATION OF THE
CONSTITUTION

The Courts are acreation of the Constitution. In the exercise of this power
of adjudication, cases bordering on constitutional interpretation have been
instituted beforethe Courts.

In Alhaji Atiku Abubakar v A.G Federation & 5 Others (2007) 3
NWLR (Pt 1022) 601, the Court of Appeal was called upon to answer
some questions bothering on whether a Vice-President who had been
elected on the same political platform asthe President could, whilestill in
office, change political allegiance and publicly criticize and berate the
policiesof the government of which hewasamajor functionary. The Court
of Appeal found nothing wrong with the conduct of the Vice President and
it ruled inter aia that, he had a right to Freedom of Association. The
Supreme Court al so affirmed the decision but noted that;

“What isrequired of himisto first resign and even after resigning from
that office, hewould still be precluded from dissociating himself fromthe
collective responsibility for the decisions taken by the cabinet while he
wasin office’

The Supreme Court in essence hinged its decision on the argument that a
literal interpretation of the Constitution did not empower it to act evenin
theface of an apparent breach of the constitution which in thewords of the
Supreme Court admittedly presented a novel situation never before
encountered.

The facts of Atiku's case presented a situation which wasclearly not in the
contemplation of the drafters of our Constitution. However by its strict
constructionist approach, the Supreme Court missed an important
opportunity to judicially explore an uncharted terrain of dubious political
horsetrading withitseffect onthepolity and therefore could not lay downa
path emblazoned with legal and Constitutional principlesto guide against
future occurrences of thelikethat was presented to the court for when all is
said and done, such an event may well occur again.

ELECTIONPETITIONS

Electionsin variousformshavefor centuriesbecomeapart of the affairs of
man. In Nigeria, the 1999 Constitution as well as the Electoral Act 2006
contains numerous provisions regulating the conduct of election and
eligibility into the various political offices. In addition to the various
qualificationsthat a person must possess, one factor that cannot be wished
away isthefact that such aperson must haveactually contested theelection
before being eligible by virtue of the return of votesto be declared elected
or not.

In Hon Rotimi Amaechi v INEC & Others(2007) 18 NWLR (Pt 1065)
105, the Supreme Court had to decide who between Hon Rotimi Amaechi
and Mr. Celestine Omehia was the actua candidate of the PDP at the
Governorship election of 14" April 2007. It was held that the substitution
did not comply with the Law and declared Hon Rotimi Amaechi asthe de
jure candidate of the party at the election and therefore declared him asthe
elected Governor of Rivers State. It suffices to state that in Nigeria,
individualsand not political partiesoccupy political office. Thatiswhy the
Constitution lays down the éligibility for individuals and not Political
Parti es seeking el ectioninto the office of Governorsamong others.

THEWAY FORWARD

TRUENIGERIAN PEOPLESCONSTITUTION

First and foremost, the question of our jaundiced federation should be
addressed onceandfor al. Thetruthis, if everything hasbeen okay withus
asapeopleunder aworkable arrangement with fairness, equity and justice
as our watchword, there would not have been any problem either in the
Federal Executive Council or the National Assembly in complying with
the clear provisions of Sections 144 and 145 of the Constitution where the
President has obviously been unable to perform his constitutional duties.
Thetruthis, oursrepresents a perfect example of what afederation should
not be.

Not only isthe centre (called the federal government) too strong, it is
just too attractive and unwieldy. The mad rush to the centreis a product
of over attractivenessmadepossibleby thedesigner sof our own brand
of federation. All revenues accruable from all the nooks and crannies of
the country go to the center from where the center now decides on what
each state should get.

THE CENTRAL GOVERNMENT

The American form of Presidential System of Government, currently
being experimented by Nigeria, without mincing words, istoo expensive
for our resour cesto conveniently accommodate. It ishightimewefaced
thereality of our existence.

Our erstwhile rulers who imported that system wholly and applied same
willy-nilly did not do us any good at all. That is the bitter truth. The
American presidential system in Nigeria has been nothing but a huge
failure. We simply cannot afford 36 State Houses of Assembly, 36 Cabinets
of Commissioners, large number of State L egislators, National Assembly
of more than 400 Legislators, thousands of staff for all these offices, over
40 Federal Ministersand numberlessstaff and assistants.

At the centre, Ministers should be elected to represent the six geo political
zones of the country on party basis. These ministers areto assist the Prime
Minister in the administration of the center. The federal ministers would
reduce in number considerably and be lessthan half of the present number
in view of the drastically reduced number of subjects which the center
would handle.

Again there is no need for the present bicamera legislature at the center.
The National Assembly comprising Senate and House of Representatives
is not only too expensive to maintain, it is also unwieldy. Under a new
arrangement being proposed, there would only be one legislature with
representatives elected directly from the six geo political zones. The
business of lawmaking would be on part-time basis while sittings may be
three weeks in a quarter. Their remuneration would be sitting allowances
only and nothing else.

ZONAL GOVERNMENT

Each geo palitical zonewould have aparliament of elected representatives
of the peoplefrom the states on party basis. More importantly, sitting shall
be on part-time basis with sitting allowances as opposed to fantastic
salaries, allowances, gratuity and pension and &l the outrageous
perquisites presently being enjoyed by our so-called lawmakers who do
every other thing other than law-making.

For the Zonal government system to be effective, | would suggest and
indeed recommend that werevert back to the structural arrangement under
the 1963 constitution. What | am saying in effect is that important items
such as Agriculture, education, health etc should be left to the zonal
governments to administer while crucial items that affect the entirety of
Nigeria such as currency, foreign affairs, army, and customs amongst
othersshould betheexclusivepreserveof thecenter.

REVENUEAND DISTRIBUTION

Nigeria, arguably, parades one of the most expensive "federations' in the
world whereby the annual revenueand budget islessthan that of New York
City alone which has no army, no ministers, no National Assembly, no
StateAssembly, and noforeign embassies.

Today, not only is the center attractive, it is where everything happens. A
situation wherethe centre takes about 45-55%o0f the entirerevenueleaving
the remainder to be shared between 36 Statesand 774 Local Governments
isanything but fair, more so thiswhen the center contributed nothing to the
collectivepool.

Itismy humbleview that the present sharing systemisunconscionableand
utterly unjust. Under the 1963 Constitution the federal government was
entitled to pay to each region asum equal tofifty percent of the proceeds of
mining rentsand royalty in respect of mineralsderived fromeachregion.

The question then iswhether it would still be reasonable to apply the
1963 formula where the derivative States would keep about fifty
percent of the entire nation's wealth. The military adopted the extreme
position by completely ignoring the 1963 formulaand theinterest of the il
producing States. The military then arrogated to the federal government
the lion share of the revenue - a position leading to underdevel opment of
the states. The States from which oil were being explored suffered serious
setbacks to their farming as exploration processes naturally destroys fish
and farmland in the region leaving the people completely devastated.
Indeed thisunderscoresthevery basisof the agitation by these people.

OIL-ACURSEASOPPOSED TOABLESSING
If the truth must be told, oil has been more of a cursethan ablessing. With
the advent of oil and the over-reliance placed on the product by subsequent
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governmentsat the expense of the erstwhilerevenue earnings, Nigeriawas
practically turned intoamono-economy.

Simply put, agricultural products were totally abandoned. Perhaps the
worst hit region is the South-Western part of Nigeria where cocoa, for
yearsremained itsmajor revenue earner. Itisonrecord that all thewonders
performed in this region during the days of regional governments that
placed Western Region conveniently asthe pace-setter were made possible
through earningsfrom cocoaand other agricultural products.

Thus with the advent of oil and Nigeria's over dependence on it, there
occurred mass exodus from farms to the cities. Instead of large cocoa
plantations, we were foisted with empty farmlands, dried cocoa trees and

empty villages.

The sorry picture in the Western Part of Nigeria equally applied to the
Eastern and Northern parts of Nigeria. Groundnut pyramids disappeared
from the North while rubber plantations and oil palm were |eft to rot away
inthe Western and Eastern parts of the country. Theresult: everybody now
looksunto oil astheonly saviour.

Theevil effect of over dependence on oil asexplained abovetherefore
isthe promotion and glorification of laziness, unproductiveness, and
outright idlenessof many statesin Nigeria.

THELOCAL GOVERNMENT STRUCTURE

The Constitution of the Federal Republic of Nigeria, 1999 recognizesthree
tiersof government namely, Federal, State and L ocal Governments. Aswe
all know they operate on parallel basis. It is conceded that local
government administrationisvery important becauseit isthe closest to the
grassroot especially for devel opmental purposes.

Under the present system, revenue allocations are made to the three tiers
with the state governmentsbeing the custodian of the allocations meant for
thelocal governments.

Some State Governments see themselves as the overlords of their Local
Governments. Consequently, not only do some Governors withhold the
allocations meant for their local governments, they even fail to make 10%
contribution from their revenue to the local governments. A state
government pounces on the monies meant for local government, sitson it
and that iswithout contributing anything to the devel opment of grassroots.
Nowonder government officialsand their state executivesfindit so easy to
feed fat on these monies. In the new dispensation and or structure being
proposed, nothing of sort would beaccommodated again.

My suggestion isthat states should be madeto contributepart of their
own allocations towards the growth and development of the
grassroots. More importantly, allocations meant for the local
governments should go straight to them without the state
governments having anything to do with the local government
allocations.

We have to revisit the situation whereby local governments' Councilors
earnfat saaries. Itisboth wasteful and uncalled for. The present number of
local governments should berevisited. With 774 local governments, some
of them very unproductive with nothing to show for their existence in
termsof infrastructural devel opment and positiveimpact onthelivesof the
people at the grassroots, there is definitely no justification for the
continued retention of thishigh number.

In organized climesacrosstheglobe, Councilors(or their equivalent) serve
on part timebasiswith periodicsittings. Not only that, professionalsand
seasoned retired administrators and captains of industry willingly
participate in local administration as they see service at this level as a
golden opportunity to serve and affect positively the lives of the people at
the grassroots. Apart from serving on part-time basis, these professionals
onlocal administration sit at weekends and mostly without remunerations!
Where remunerations are paid, they are only in respect of sitting
allowanceswithout more!

It is my humble suggestion that election into local councils should no
longer beon political party basisbut strictly on zero party. | ammaking this
recommendation taking into cognizance Nigerias peculiar situation
coupled with our pronounced underdevelopment and poverty-stricken

grassroots.

Whilel am not advocating awholesome"importation" of certain systemor
practice from aparticular foreign country, | however consider it not out of
placeto borrow from other climes appropriate systemswhich can easily be
adjusted to suit our peculiar circumstance, here in Nigeria. No society, 1
venture to say, has one hundred percent originality in this area as there
would alwaysbe something to borrow from others.

CONVOCATION OFA SOVEREIGN NATIONAL CONFERENCE
Thereisthe school of thought that, sovereignty belongsto the government
including the National Assembly henceit isimproper to hold a sovereign
national conference. | believethat sovereignty belongstothepeopleand
not any arm of thegover nment.

Inademocratic set up, thegovernment isan agent of the people and not the
master of the people. Othersarguethat thereisno need for the convocation
of asovereign national conference because the National Assembly which
isabody of elected people should be able to amend the constitution and
addressall theissueswhichanational conferencewould address.

Thisargument in my humble view, overlooked thefact that theissuesto be
turned over to the National Conference include the tenure of assembly
members, the reduction of the number of the houses of assembly, the
reduction of the number of legislators, the abolition of huge salaries,
gratuity and pension and allowances, the reduction of the present structure
of thecountry including stateswhich aretheir constituencies.

It isinconceivable that the beneficiaries of the present system would
look kindly tothesevital issueswhich in my view can only beaddr essed
by the National Conference. | cannot imagine an M.D. of a company
who is on N2million per annum suggesting the liquidation of his
company and substituting thereof only sitting allowance. Clearly, the
members of the present National Assembly and State House of
Assembly have pecuniary interest to protect which in the
circumstancewould becloud their judgment.

The National Conference, call it Sovereign, Constitutional or National
shall be made up of patriotic professionals elected on zero party basis by
their constituencies and shall include elected members of professional
bodiesand unions.

CONCLUSION

What | wish to advocate is, that it shall be a condition precedent that the
National Conference shall not have power to discuss cessation or dis-
membership of the country. Regardless of the manner in which we came
together as one country, the fact remains that we have lived together for
over 100 yearsand we havealot to gain by remaining asone. The theme of
the conference must be how best to sustain and restructure the country for
thegood of al.

News
from the FI rm

It is with profound gratitude that the Firm appreciates all those who
contributed in oneway or the other towards making a success out of the 3"
inthe series of the Public L ectures of the Firm, which took place onthe 30"
of March, 2010, at the Transcorp Hilton Hotel Abuja, with the theme
“Constitutionalism, Good Governance and Devel opment”.

Theentire Counsel in Chambersal so wish to congratul ate one of their own,
Chukwudi Prince Oli, Esg. of Counsel whose family wasjust blessed with
abouncing baby boy, Chidubem Prince Oli Jnr. The Firm wishesthe Oli's,
blissful parenthood.

In the same vein, the Firm congratulates one of its staff, Miss
Oluwafumilayo Oluwafunke Hannah on her nuptials, which happy event
took place on Saturday, 22™ May, 2010 at the Redeemed Christian Church
of God, Rehoboth Cathedral, Ibadan Road, lle-Ife, Osun State. The Firm
wishesher ahappy, fruitful and blissful marriedlife.
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BARNEWS

1. Nigerian Bar Association, National Executive Committee (NEC)
M esting.
Date: Thursday, 3° Friday, 4" June, 2010
Venue: Dutse, Jigawa State.

2. Nigerian Bar Association (NBA) Delegates Conference.
Date: 29" July, 2010.

3. Nigerian Bar Association,Annual General Conference.
Date: Saturday, 24" Friday, 30" August, 2010
Venue: Kaduna, KadunaState.

4. International Bar Association (IBA) Conference.

Date: Sunday, 3“ Friday, 8" October, 2010
Venue: Vancouver, Canada.

PHOTO NEWS:

At the 3° in the series of Messrs. J-K Gadzama & Partners Public Lecture held at
TranscorpHilton Hotel, Abuja. Fromleft toright: HisExcellency, Deputy Governor
of Ekiti state, Dr. Tae Sikiru Lawan, AareAfe Babalola SAN, CON and Hon. Justice
S.M.ABelgoreGCON, Former Chief Justiceof Nigeria.
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From left to right: M.A Abubakar Esg., Chief Gadzama SAN, Hon. Justice SM.A
Belgore, former Chief Justice of Nigeria, Aare Afe Babalola SAN, CON (standing),
Prince KayodeAdetokunbo SAN, Hon. JusticeMahmud Mohammed, JSC, representing
the Chief Justice of Nigeria, Hon. Justice Aloysius Katsina-Alu, Professor Awwalu
Yadudu and Hon. Nkirueka Onyejiocha of the House of Representatives, at the Public
Lectureof Messrs. J-K Gadzama & Partnersin Abuja.

Photos from Continuing Legal
Education Program

At the Lecture on “ The people ingredient to successful civil litigation; effective client
relations’ delivered by Mr. Steve Snyder, an American Lawyer from the United States of
America at the Messrs J.K Gadzama & Partners Abuja Office. From Left to Right:
Zachary Ochoga,Esq., D.H Bwala, Esq., Yusuf Yamta, Esq., S.I Bamgbose(Mrs.),Mr.
Seve Snyder, R.O Yusuf(Managing Partner), N.N Shaltha (Miss), Mr. Mathew
Kormylo, NneEze(Miss), U.M Jawur, Esq. and C.POli, Esg.

Students from Funtaj International School Abuja, with Counsel from Messrs.
J-K Gadzama & Partners' Abuja Office, during their one week School
attachmentto the Abuja Law Office.

PARTNERS IN THEFIRM

(1) CHIEF JOE-KYARI GADZAMA MFR,SAN,FCIArb.
(2) PROFESSOR BOLAJI OWASANOYE

(3) ALHAJIRASHEED O.YUSUFESQ.,ACIArb.

(4) LAWAN ABANAESQ.,ACIArb.

(5) ABEL C. OZIOKOESQ.

Established in 1989 JK Gadzama & Partners is one of Nigeria's leading law Firms with a diverse
portfolio of public and private sector clients and national and international transaction experience.

DISCLAIMER: The information contained in this Newsletter is not legal
advice. Please consult alawyer for legal assistance.

This newsletter is downloadable from our website: www.gadzama.com
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